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BellSouth applauds the Commission for 'ts desire to reduce or eliminate

unnecessary regulation and to apply the forbearance authority granted to it by the 1996

Act to achieve that goal Application of Section :2 14 ,)f the Communications Act of 1934

to domestic common earners no longer serves the public interest The Commission can

If the Commission adopts BellSouth's proposed definition of "extensIons of any

line" the application of Section 402(b )(2)( A) can be expanded the scope of the

Commission's forbearance under SectIon 40 I or the 1996 Act can be narrowed" and the

Commission will better implement the intent of Congress

BellSouth believes that the Commission should eliminate the Section 214

requirements for the addition of domestic facilities hy all carriers" and should streamline

the filings required to discontinue service The Commission also should eliminate the

continuing authority report and the semiannual temporary/emergencv service report

currently required by its Rules The Commission should retain the recently streamlined

Illies governing international Section 214 authorizations
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On January 13 1997, the CommissIOn released a No1ic;~QfPIQPill'edJ\LllemakiI1g

("J'.J.ERM") to implement Section 402(b)(2)(A) of the Telecommunications Act of 1996,

which narrowed the scope of Section 214 of the Communications Act of 1934 For the

reasons set forth belm" , BellSouth believes that the CommisSIon should eliminate the

Section 214 reqUIrements for the addition of domes! Ie facilities hv all carriers, and should

streamline the filings required to discontinue service The Commission also should

eliminate the continuing authority report and the semiannual temporary/emergency service

report currently required by its Rules The Commission should retain the recently

streamlined rules governmg international SectlOll 214 authorizations

I. Overview.

As the Commission recognizes in the l"{PRiyI, Section:214 of the Communications

Act of 1934 was included by Congress to prevent useless duplication of facilities that

could increase charges to telephone ratepayers 1 Although Congress adopted Section :2 14

to address this concern, the Commission's only comprehensive investigation into this issue

NPRM. ~l, ~9 and fn 14 Mel Iel~c;omrm!Dic;(ltion§CorJ2cvLee, 561 F 2d 365, 37c:.,
(DC Cif ICn7)("~;>(ecunnl")



failed to document any such conduct. As the Commission stated 111 adopting pnce cap

regulation

This inquiry in the late 1930s cost millions of dollars and occupied
approximately 300 researchers for several vears The statT's efTorts
culminated in the preparation of a volum1l1ous report on Bell System costs
and operatIOns. but allegations of tnflateo ,:osts and rates -- and substantial
cost shifting between unregulated Western Electric and regulated telephone
company operations -- were never documented to the Commission's
satisfaction Ultimately. no action was taken on the report's major
recommendations. and the 1I1vestlgation produced no SIgnificant changes In
CommIssion or Bell System procedures

Thus. there IS no basis to assume that Section::: 4 IS needed to protect ratepayers against

higher charges due to rate base "padding"

Section 214 has also been used bv the C ,)mmisslOn as an 1I1strument of policy The

authority of the Commission to attach conditions to a Section::: 14 grant has been used to

mtluence carrier conduct' But the LIse of facilitIes to provide any services they are

capable of providing may be conditioned under Section 214( c) only after an express

finding that the public interest reqUIres such restrictions. and only if such restrictIons are

embodied in the original instrument of authorization 1 Following the Court's decision in

~ In the Matter of Policy and Rules Concerning Rates fiJr Dominant Carriers. ReportAtld
Order and Sys;ondFurther Notice of PloposedRlIleXl1Clking, 4 FCC Red 28n. 288'i
( 1(89). citing ECC,-ln_yestigation ofth~T~kjJ_holle Jndu~'Hryjn the lJniteJi--,StClt~s

(1939)("Walker Report")
'See, ~g, ~'estenL~il1!QDTelegraphCompanv\iFCC, 'i4l F 2d146 (3rd CiL
1976)(conditioning grant of Section 214 authorization on a waiver by a carrier of
contractual rights )~;\tlantic Tele-Net\Y9rk, Inc ji. FCC 59 F 3d 1384 (DC CiL
1(95)(conditioning grant of Section 214 authorization on carrier's acceptance of

"proportionate return" policy.) But~~~. t-l(:l}\'(lii(lnT~I~hoD~(~Q!l1-R-a..Ily_",,-ECc'498 F 2d
771 (D. C. CiL 1974 )(FCC erred in granting Section 214 authorization where sole public
interest finding was that grant would promote competition)
'Execunet I. :'61 F ld at 375-377



~~ec!Jnet L the CommisSIon's primary means of lmplementing policv shifted from the

Section 214 authorization process te) the Section 204 tanff review process

As an instrument of policy. Section 214 has significant disadvantages The

Commission has recogmzed that the requirement to tile Section 214 applicattons results in

delays in providing service to the public: imposes costs on consumers, carriers, and the

Commission. impairs planning, construction and initiation of service. delays revenues. and

handicaps earners in competition with non-camel's' For these reasons. the Commlsslon

has sought to minimize the impact of Section 214 on aflected carriers through a variety of

means, such as "blanket" authorizations and f(Jrbearance from Section 214 reqUirements

for "non-dominant" earners

In the 1996 Act Congress adopted a "pm-competitive deregulatory national

policy framework designed to accelerate rapidl\ private sector deployment of advanced

telecommulllcations and information technologies and services to all Americans hv

opening all telecommumcations markets to competition IIi> In addition to amending

specific sections of the Communications Act to accclinplish this goal. Congress included

Title IV - Regulatory Reform. In that Title, Congress clearly expressed Its intent that the

forces of competition be substituted for regulation as quickly as the public interest will

permit In mandatory language, Congress instructed that the Commission "shall forbear

from applying any regulation or any provision of this Act to a telecommunications carrier

, In the Matter of Blanket Section 214 Authorization fiJr the ProVision by a Telephone
Common Carrier of lines for its Cable Television and other Non-Common carrier Services
Outside its Telephone Service Area, Notic,:~ ()J PI~()PQ.'ie<;L RuleI11(ikil}g. 96 FCC 2d 62:'
624 ( 1(84)
, See Joint Statement of Managers, S Conf Rep \Jo 104-2:'0. 104th Cong lei Sess
I( 19(6)(]oint Explanatory Statement)



or telecommunications service" unless such provisIon nr regulation is "necessary to ensure

1hat the charges, practices, classifications. or regulations" of the carrier "are Just and

reasonable and are not unjustly or unreasonably discriminatory" is necessarv to protect

consumers. and if such forbearance IS consistent \\/Ith the public interest 7 In addition.

Congress 1I1structed the Commission to prOVide carners vvith "Regulatory Relief" \

Included in the regulatorv relief was Section 402(h)(2)( A), which requires

The Commission shall permit any common carner --
(A) ro he exempt from the requirement of SectIOn 214 of the

CommUllIcatlons Act of 1934 for the extensinn of any line.

In the ~rJiM. the Commission reads this language very narrowly Because

Section 402( b)(2)( A) exempts common carriers from the requirements of Section 214 ''rot

the extension of any line" without mentioning "nevv' lines, the ~eJsM seeks comment on

how the Commission should distingUIsh between "new" lines and "extensIOns" of lines

The ~EBM concedes that no such distinction has been drawn In the past by the

Commission or the courts () 1l infers .. however that Congress mtended that the

Commission draw such a distinction now It is lust as logical to assume that Congress was

aware that the Commission and the Courts treated "new" lines and "extensions" of lines

indistinguishably. and intended that the Commission continue to do so

In drawing a distinction between "ne'", " lines and "extensions of lines". the N~RM

cites the language of the Conference Report rather than the language of the statute itself \0

Whereas the Conference Report refers to "extensions of lines"; the statute exempts "the

1996 Act. Section 40 I.
x 1996 Act Section 402.
'J NPRl\t ~ 5.
I !'.1eBM; ~ l)



extension ofCl11-Y line" If the Commission gives full meaning to the vvord "any" In Section

402(b)(2)(A) It cannot drav,/ the geographical dlstillction apparently proposed In

paragraph 21 of the tiPKM Lines used to reach ne\\! customers "in region" are within the

ambit of "any lines" just as are lines used to extend,ervice to new geographic locatIons

The test apparentlv proposed in the i'-JEJ3.M IS as impractical as it is forced FOI

example, if BellSouth "extends" a line hom LOUlsville KY to Cincinnati, OH to serve a

large customer, the Commission would treat that [me as an "extensIOn" under the

definition proposed in the NPBcM, and therefore exempt from Section :2 14 However. if

BellSouth then added facilities to reach other customers in Cincmnatl. the Commission

would treat these as "new" lines subject to a Section 214 filing reqUirement! I. BellSouth

respectfully submits that both the first line to Cincl11natl, and the subsequent lines to serve

additional customers In that city, are within the amhll of "extensIOns of any line" under

Section 402(b)(2)(A), and hence are exempt fwm the Section 214 tiling requirement I

It is possible that the Commission intended a different distinction between

extensions of lines and new lines in Paragraph::: I of the NPRM If the Commission

intends the words "projects that increase the capabilities of a carrier's existing network

within the area it already serves" to include technological upgrades to existing lines to

expand their capacity or introduce new capabilities such "projects" do not require a new

Section 214 cel1itication Section 214 does not require prior approval of "projects", but

only of new lines and extensions of lines. In ~~c:unt:.t I, the Court made it clear that once

II NPRM,~ 27

I: As a practical matter, most lines used to fill out a carrier's service capability in a given
geographic location will be exempt from Sectinn :2 14 under the proviso in Section
214(a)(2) that exempts "local, branch, or termmallines not exceeding ten miles In length"



lines are authorized and constructed, the CommissIOn cannot restnct the offering of

additional services or capabilities over such line" I' In BellSouth\ VIew, the same

rationale would preclude the Commission from requinng additional certification for a

carrier to denve "additIOnal channels of commumcatltms" over eXIsting facilities I.)

Alternately, the NPRM seeks comment on whether, consistent with the Surface

Transportation Board's treatment of "double-tracking" of rail lines, the Commission

should treat in-region lt1creases in network capacity as "improvements" outside the scope

of Section 214 I' The Commission is clearlv amhonzed by Section 2. 14 Itself to adopt thIs

approach. Section 214( a) provides

That the Commission may, upon appropriate request being made. authonze
the supplementing of existing facilities. without regard to the proviSIOns

of this section

The Commission can and should declare that any upgrading of network facilities by a

domestic carner is authorized under this provISIOn. and thereftJre no Section 214 approval

is required for such upgrades

As shown above. the Commission's proposed distinction between "new" lines and

"extensions oflines" based on the geographiC scope of the carner's existing network, or

the technical capability of that network, does no! give full effect to the Congressional

mandate in Section 402(b)(2)(A) that carriers are exempt from the requiremenb of

Section 2 J 4 "for the extension of any line." In Paragraph 35 of the "ipgM, the

I, The Court held that the Commission could not limit MCl to providing private line

services over its t~1cilities. even though the otfenng of switched services clearly lI1volved
the addition of switching equipment to MCl's netvvork
I I tiPRM, ~ 21

'N~B.M, ~ 22



CommissIon presents four alternate definitions of "extensIon of any line" BellSouth

believes that proposed definition (ii) is most compatible with the statutory requirement of

Section 402(b )(2)( A) Under that definition, an" "augmentation" of a carner's network

would be considered exempt from Section 214 reqUIrements, without regard for the

geographic scope or technical capability of the carrier's existing network TherefiJre,

BellSouth urges the CommissIon to adopt defimllon (ii) from Paragraph :; ~ to Implement

Section 402(b)(2)(A) of the 1996 Act

II. Section 214 Requirements for Price Cap Carriers. Average Schedule Carriers
and Domestic. Non-dominant Carriers.

If the Commission adopts the definition ill' "extension of any I.me" proposed by

BellSouth above, the CommiSSIOn will have less need to rely on forbearance to implement

the 1996 Act For domestic carners. only a "nevv" hne unconnected with the carrier's

existing network would remaIn within the scope of Section 2 [4 For those rare remaining

cases, BellSouth agrees with the tentative conclusion in the I"lPEM that the Commission

should forbear from exerc1sing any SectIon 2] 4 regulatIon ftlr price cap carriers. average

schedule companies and domestic, non-dominant carriers Such f<'lrbearance would

recognize the realities of the current telecommunications marketplace Whatever validity

the fears ofrate base "padding" may have had in the past, with the implementation of the

1996 Act. no carrier is gomg to Invest In long-lived facilities m the hope that the

regulatory process will allow that carrier to charge above-market rates over the life of that

facility This is certainly true for price cap carriers such as BellSouth BellSouth operates

under price cap regulation in the interstate jurisdiction and in each of its nine state

jurisdictions Such regulation provides the carrier \vith an unequivocal incentive to match

7



II1vestment deCISIons to market demand f()r the services to be provided over its facilities

Rather than fearing "gold-plating" by pnce cap carriers. customers of such earners have

expressed fears that carriers will und~ Invest 111 orde1 to achieve higher short term

earnmgs There is Simply no role for the Section::? 14 approval process 1!1 a pnce cap

regulatof\' environment

The fact that pnce cap regulation may not sever all links between prices and

regulated earnmgs should not affect the Commission's decision to ttJrbear First, the

theory that rate of return regulation provides carner, vvith an ll1centive to over-invest has

not been proved Second, even if such incentive did eXIst, there IS no eVIdence that

carriers acted in accordance with that incentive I The Walker Rep0l1 Cited above, despite

the massive em)rt put forth by the Commission, did not establish lhat earners "pad" the II

rate base even under rate of return regulation I' oder pnce caps, even a carrier vvith a

sharing obligation and faclI1g the possibility of future recalibration would be tt)()llsh 10

over invest in long-lived assets in the hope of achievlI1g a marglllal short -term benefit The

Commission can comft)rtably disregard any such speculative concerns and forbear from

applying Section 214 to all price cap carriers BellSouth concurs with the forbearance

analysis contained at Paragraphs 44-48 of the N~R!\II

The NPRM also seeks comment on whether the Commission should modiPv' its

current streamlined procedures for the processlllg of international authorizations 17 The

Commission recently concluded a comprehenSive review of the Section 214 process and

11, There are counter-incentives, such as "regulatorv lag" and the ability of regulators to
disallow "imprudent" investment, that make it problematical that any carrier would
deliberately over-invest in order to inflate the i'ate base
I :t"JPRM, ~ 33

8



regulatory procedures fex international service providers IX The Commission adopted new

regulations which It determined would further it~ 'mandate under the recent

Telecommunications Act of 1996 ("Telecom AC1") III eliminate unnecessary government

regulation of the telecommunications IIldustry "I' In BellSouth's experience, this

streamlined regulatoT\' approach IS working well BellSouth believes that the eXisting

international authorization process does not need to be modified to satisfy the

Commission's expressed desire to "reduce or eliminate unnecessary regulations and

thereby increase competition in the marketplace ,,'I,

III. Section 214 Requirements for Domest ie. Dominant. Rate-of- Return Carriers"

BellSouth believes that the CommissIOn can safely f()rbear fi'om applYll1g SectIon

214 requirements to domestic, dominant rate-of-.return carriers The scope of such

carriers' operations that will remain subject to SectHln 2 j 4 is very limited, even under the

Commission's proposed definition of "new" lines and "extensions oflines" If the

Commission adopts BellSouth's proposed definition. there would be little or nothing in

these carriers' operations that would be subject to Section 214 Under either definition,

however, the disadvantages of Section 214 regulation, recognized bv the Commission and

cited by BellSouth in part I of these comments. \vould greatly outweigh any perceived

benefit from continued application of Section 214 to this subset of carriers

If the Commission determines that it must continue to apply Section 214 to such

carriers to protect the public interest, the Commission should streamline the filing

I ~ In the Matter of Streamlining the International Section 2 I4 Authorization Process and
Tariff Requirements. I I FCC Red 12884 ( 1(96)
], leL I 1 FCC Red at 1288)-6
.'" ld

9



requirements and approval process as proposed ill the NPRM 11 BellSouth also supports

the adoption of blanket authorization fOT small projects if the CommISSIon decIdes not to

forbear from applymg Section 214 to these carriers.

IV. Reporting Requirements.

BellSouth hilly concurs with the !'{ERM's tentative decision to eliminate the

reports required bv Sections 63 03 and 63 04 of the Commission's rules. The cost of

preparing these reports significantly outweIgh theIr value to the ( 01111111SS10n and the

public As noted m the NPRM, the Commission has ample authontv to obtam mformatlOn

from the carriers about specific projects. should a regulatory need to do so arise "

V. Section 214 Discontinuance Requirements

In the l'if>BJ\tL the Commission correctlv notes that the 1996 Act did not alter the

Commission's authority with respect to discontllluance of service by a carrier BellSouth

concurs with the Commission's diSCUSSIon of the pros and cons of modifYing the

discontinuance requirements The Commission must weigh the risk to a carrier if there are

extensive requirements that must be met prior to the discontinuance of service against the

risk to the public if their chosen carrier sudden Iv ceases to provide service Bell South

concurs with the Commission's tentative conclusion that the streamlined procedures

contained in Section 63 71 of the Rules strike a reasonable balance between protecting

consumers and reducing unnecessary barriers to exit for all carriers, whether dominant or

21 NPRM. ~~ 'i2-58
22 NPRM, ~~ 59-62
21 l'iPRM. ~ 67.

10



non-dominant 24 BellSouth does not object to the 60 day advance notice requirement for

dommanL domestic carriers proposed 111 Paragraph 71 of the N PRM

VI. Technical Amendments to 47 C.F.R. Part 63

As discussed above, BellSouth disagrees with the distinCtion between "new" Jines

and "extensIOns of any line" proposed m the ~R-M Therefore, BellSouth believes that

Section 63 01 (a) should be amended to read as follows

(a ) Any common carrier propOSll1g to undertake the extensIOn of
any line is exempt from the requirement~nf "Iectlon 214 of the
Communications Act of 1934.. as amended For the purpose of this
section, an ('xfells/oll of UflY If/w shall mean "am augmentation oflines 111 a
carriers' domestic network .. heretofore SUbJtd to Section 214 certificatlO1t
Without distmgulshing 'ne\\!' Imes flol11 'extensions'" ThiS section does not
relieve any common carrier from the obligation to obtain all necessary
authorizations from the CommissIOn for the use of radio frequencies

If the COiTIlTIlssion adopts its proposed treatment of domestic dommant rate of

return carriers, the proposed Section 63 m IS appropnate. If as BeliSouth suggests, the

CommissIOn applies forbearance to those carriers, forbearance for all carriers would appl\'

and the Commission could eliminate the definitions in proposed Section 63 02( a) and

redesignate Section 63 02(b) as simply Section 63 1)2, to read as f()lIows

Any common carrier that is proposing to construct, acquire, or
operate a new line, or engage in transmission over or by means of such line,
and such line originates and terminates in the United States, is not required
to file fix authority pursuant to Section 214 of the Communications Act of
1934, as amended. This section does not relieve any common carrier from
the obligation to obtain all necessary authOrizations 110m the CommiSSion
for use of radio frequencies

BellSouth concurs with the other technical amendments proposed 111 Appendix A

to the NPRM.

\1



VII. Conclusion.

The Commission can go further to implement the intent of the 1996 Act than

proposed in the NPRM. The Conunission should eliminate the Section 214 facilities

authorizations for all domestic earners, streamline the filings required to discontinue

seIVice, eliminate unnecessary reporting requirements, and retain the recently streamlined

rules governing international Section 214 authorizations. These measures will promote

the Congressional goals of eliminating unnecessary regulation, encouraging infrastructure

investment and promoting competition.

Respectfully submitted,
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